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PUBLI C UTI LI TI ES COVMM SSI ON ORDER COVMENCI NG
Uility Enployee Transition RULEMAKI NG
Benefits

VELCH, Chairnman; NUGENT AND HUNT, Commi sSioners

l. SUMMARY

In this Oder, we initiate a rulemaking to establish the
procedures investor-owned utilities will follow in offering
enpl oyees transition benefits.

11. [INTRODUCTION

In May 1997, the Miine Legislature decided that all Maine
electricity custonmers will have the right to purchase generation
service from conpetitive providers beginning March 1, 2000.' To
pronote an effective conpetitive market, the Legislature required
each current investor-owned utility to divest nost of its
generation assets by that tinme. The changes in the industry
structure and the divestitures of generation assets nay cause
current investor-owned utility enployees to |lose their jobs. The
Legi sl ature anticipated potential workforce reductions and
included in the Act provisions requiring each investor-owned
utility to develop a programto: (1) assist affected enployees in
mai ntai ning fringe benefits and obtaining enpl oynent that nmakes
use of their potential; (2) provide enployees with retraining
servi ces and out-placenent services and benefits for 2 years
after the beginning of retail access; (3) provide full tuition
for 2 years at the University of Maine or a vocational or
technical school in the State, or equivalent retraining services;
(4) provide continued, equivalent health care insurance for 2
years or until permanent replacenment coverage is obtained through
reenpl oynent; and (5) provide severance pay equal to 2 weeks of
base pay for each year of full-tinme enploynent. 35-A MR S A
§ 3216.

! “An Act to Restructure the State’s Electric Industry.” P.L.
1997, Ch. 316 (Act), codified as Chapter 32 of Title 35-A (35-A
MR S. A 88 3202-3217).
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The Comm ssion nust adopt rules to inplenent the statutory
requi renents. In addition, the Conm ssion nust set certain
deadlines relating to eligibility for benefits and allocate the
“reasonabl e accrual increnent cost” of the services and benefits
to ratepayers through charges collected by the transm ssion and
distribution (T&D) utility. 35-A MR S. A § 3216(6).

11. BACKGROUND

Prior to devel oping the proposed rule, we conducted an
inquiry in Docket No. 97-585 into many of the issues we
anticipated would arise in this rul emaking.? W received
comments fromthe Ofice of the Public Advocate (OPA), Mi ne
Public Service Conmpany (MPS), and Central M ne Power Conpany
(CVWP). The comrents were constructive and hel ped us devel op the
proposed rul e.

I111. GENERAL POLICY CONSIDERATIONS

Al three coommenters generally agreed that the Legislature
contenplated limted invol venrent by the Comm ssion with the
enpl oyee transition benefit plans. |ndeed, section 3216 does not
provi de a review procedure, standard of review, or approval
requirenent with respect to the utilities’ filing of benefit
plans. Further, the statute appears to specify all of the
necessary conponents for the transition benefits plans. Finally,
all commenters agreed that the Comm ssion’s expertise clearly
lies in econom c regulation and not regul ation of |abor relations
between utilities and their enpl oyees.

Wil e cognizant of its limted role, both the Conm ssion and
the comenters al so recogni ze that the Conm ssion nust ensure
that the spirit and intent of the statute is net. Specifically,
while the statute provides no express review nmechanism it is
clear that the Legislature contenplated sonme | evel of review when
it required the utilities to file the plans with the Conm ssi on.
If the Commission is required to review the plans, it nust apply
sonme general standard in evaluating whether the plans neet the
statute’s mnimumrequirenents; the proposed rul e includes such a
st andar d.

2 | nquiries are conducted pursuant to the Comm ssion's Rul es,
Ch. 110, Part 12.
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IV. DISCUSSION OF INDIVIDUAL SECTIONS

Section 1: CGeneral Provisions and Definitions

Subsection 1. A sets forth the scope of the rule. Subsection
1.B contains the definitions of key terns used in the proposed
rule. Sone of the definitions are included in the statute and
are included in the proposed rule for convenience. O her
definitions, however, inpact the application of this rule and
t hus warrant further explanation.

First, Subsection 1.B(2) of the proposed rule defines an
“eligible enployee,” in part, as one who is laid off by either
the investor-owned utility or the new owners of the divested
generation assets. Both MPS and CWVMP supported coverage of
enpl oyees of the new owners who are laid off due to retai
conpetition. OPA, however, believes that it was not the intent
of the Legislature that the T& utility “act as the guarantor of
transition benefits for its former enpl oyees who chose --
voluntarily -- to leave the utility for another job -- presumably
nore attractive -- with an unregulated entity.” The Conm ssion
notes, however, that it is far nore likely that enpl oyees of the
investor-owned utility will have little choice regarding
enpl oynment with the new owner. Quite sinply, the enpl oyees wll
likely be required to take the new job (which nay or may not be
nore attractive than their previous job) or face unenpl oynment.
| f these enpl oyees are then |aid-off by the new owners due to
retail conpetition, they should also receive transition benefits.
Thus, the proposed rule will cover enployees laid off by both the
i nvestor-owned utility and the new owners.

Subsections 1.B(3),(5) define health and fringe benefits.
The OPA recommended that the Comm ssion establish specific
definitions for these terns while MPS and CVMP encour aged t he
Comm ssion to let each utility define the terns in their
respective plans. Both MPS and CMP noted, however, that the
benefits should be the sane benefits provided to the enpl oyees
prior to termnation. The proposed rule does not specify every
possi bl e type of benefit covered but does require the plan to
offer the sanme benefits as provided to the enpl oyees prior to
their termnation.

Finally, Subsection 1.B(7) defines the phase “reasonabl e
accrual increnent cost” to be the costs of the enployee
transition plan, over-and-above currently provided benefit costs.
The commenters varied greatly on their suggested definition of
this phrase. CM argued that because the transition benefits are
not normally available to enpl oyees and therefore not already
included in rates, the phrase should be defined as “the costs of
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the transition benefits progranms.” OPA proposed that the phrase
be defined as, “the increnental costs of the utility's transition
benefit program over and above currently-provi ded benefit costs.”
MPS defined the phrase as, “the but-for costs of the Legislation
: These costs include not only the statutory benefits in
excess of the utility’'s contractual benefits, but also the actual
term nations caused by retail access, neither of which are being
currently collected in rates.” The Comm ssion notes that the
costs of health and fringe benefits currently offered to

enpl oyees are currently included in rates. Accordingly, the
proposed rule provides for the allocation of only those costs
over and above currently provided benefit costs.

Section 2: Periods of Eligibility

Section 2 provides that, absent just cause, any l|layoff which
occurs between the effective date of the Rule and Decenber 31,
2001, will be deened to be due to retail conpetition. Section

3216 provides that, absent just cause, all layoffs that occur
after March 1, 2000, wll be “deened” to have been “due to”
retail conpetition. 35-A MR S A 8 3216(b). It also requires

the Comm ssion to establish an end date of automatic eligibility.
The statute al so appears to contenplate that enpl oyees term nated
bet ween January 1, 1998, and March 1, 2000, are eligible for
benefits if the layoff is “due to” retail conpetition. The
proposed rule reflects a belief that utilities will begin to
reorgani ze their workforces in anticipation of divestiture and
retail access before those actual events occur. Gven the
statute’'s clear intent to provide benefits to enpl oyees | aid-off
as a result of workforce reorgani zation due to restructuring of
the electric industry and the fact that each of the major
investor-owned utilities are all noving towards early
divestitures, it seens reasonable to begin the eligibility on the
effective date of the Rule.

Section 3: Scope of Benefits

Subsection 3. A(1) lists the specific benefits which nust be
included in an investor-owned electric utility's plan. The
proposed rule mrrors the statute, adding no additional benefit
requirenents to the rule. Subsection 3.B provides that other
di scretionary benefits, such as early retirenent benefits, may be
included in the plan; the utility, however, will have to justify
the recovery of the costs of any such benefits in rates.
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Secti on 4: Conmi ssi on Revi ew of Pl ans

Subsection 4. A(1) mrrors the statute and requires a utility
toinformits enployees and their certified representatives of
the provisions of the plan prior to filing with the Conm ssi on.

Subsection 4. A(2) addresses when utilities nmust file their
pl ans. The statute requires a utility to file its transition
benefits plan prior to finalizing any transaction that would
result in an eligible enployee being laid off or 90 days prior to
retail access, whichever conmes first. 35-A MRS A 8§ 3216(3).
G ven the requirenment in Section 3 that eligibility begin on the
effective date of the Rule and the fact that many of the
utilities are noving toward early divestiture, the proposed rule
requires each utility to file its plan wthin 60 days of the
effective date of the Rule.

Subsection 4.B(1) provides that upon recei pt of a proposed
pl an, the Comm ssion will provide interested persons with a 30-
day period to file comments regardi ng whether the plan neets the
requi renents of section 3216 and the rule.

Subsection 4.B(2) sets forth the scope of the Comm ssion’s
substantive review of the plan. As noted earlier, all of the
parties agreed that the scope of the Conmm ssion’s review should

be mnimal. The proposed rule limts the Comm ssion’s review to
a determ nation of whether the plan is consistent with section
3216 and the Rule. If the plan is inconsistent with section 3216

it wll be rejected, and the utility will be required to refile
the plan after it makes the necessary changes.

Subsection 4.B(2)(b) addresses the treatnent of plans which
contain benefits in excess of the statutory requirenents. Any
such plan will be accepted on the condition that the costs of
any non-mandatory benefits will not be considered under 35-A
MR S.A 8§ 3216(5) but instead determ ned in an appropriate
rat e- maki ng proceedi ng under applicabl e ratemaki ng principles.

Subsection 4.B(3) addresses the Conmm ssion’s conti nued
oversight once a plan is accepted. Both CMP and MPS comment ed
that the Comm ssion should have [imted continued invol venent
with the plan, while OPA argued that the utility should be
required to report every six nonths on all activities associ ated
with the plan. The proposed rule provides that after the
Commi ssion accepts a utility’s proposed plan, any disagreenents
arising under the terns of the agreenent will be addressed
t hrough | abor-rel ations di spute-resolution foruns.
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Subsection 4.C addresses the statute’s requirenent that
notice of layoffs be filed with the Comm ssion. Paragraph
4. (0O (1) requires that while the plan is in effect, the utility
nmust provide the Comm ssion at |east 60 days prior notice of any
cl osure, relocation, reorganization or other action that wll
result in layoffs. Paragraph 4.(C)(2) requires the new owner, as
a condition of the approval of the divestiture, to provide the
utility wwth notice of any closure, relocation, reorganization or
ot her action which will result in layoffs of former enpl oyees at
| east 75 days prior to the event. Finally, Paragraph 4.(C) (3)
lists the specific informati on which nust be included in the
noti ce.

Section 5: Cost Recovery

Section 5 describes how investor-owned utilities wll
recover the costs of the benefits required by the statute.
Subsection 5.A mrrors the statute's requirenent that the
Comm ssion allocate the “reasonabl e accrual increnental cost of
the services and benefits” (as defined in section 1) of this
programto ratepayers through charges collected by the
transm ssion and distribution utility. 35-A MR S. A 8 3216(5).
Subsection 5.B proposes that determ ning the reasonable costs
wi |l take place during an appropriate ratenmaki ng proceedi ng
[ probably the investigation of stranded costs, transm ssion and
distribution utility revenue requirenents and rate design cases
filed at the Conmm ssion] the details of that recovery wll be
determned in the specific proceedi ng.

Subsection 5.C provides that the recoverable costs of the
enpl oyee transition benefits programw ||l be reflected in rates
prior to the inplenentation of electric restructuring on March 1
2000.

Subsection 5.D provides that both the costs and the revenues
collected which relate to the enpl oyee transition benefits wll
be accounted for by the benefits adm nistrator. The costs and
coll ections nust be recorded in separately identifiable accounts
so that they can be reported to the Conm ssion, if requested.

Section 6: Collective Bargaining

Section 6 mrrors verbatimthe statute's requirenents
relating to collective bargaining issues.
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Section 7: \iver

Section 7 allows the Conm ssion to waive any of the
requi renents of the Rule if good cause is shown and to
subsequently rescind, alter or anend any wai ver.

V. PROCEDURES FOR THIS RULEMAKING

This Rul emaking will be conducted according to the
procedures set forth in 5 MR S. A 88 8051-8058. Witten
coments on the proposed rule may be filed with the
Adm nistrative Director no |ater than May 15, 1998. (Pl ease
refer to the docket nunber of this proceedi ng, Docket No. 98-238
when subm tting coments.)

No public hearing on this matter is presently schedul ed, but
one will be held if requested by any five interested persons.
Persons wi shing to request a public hearing on this rule nust
notify the Adm nistrative Director, Public Uilities Conm ssion
242 State Street, 18 State House Station, Augusta, Mine
04333-0018, on or before May 1, 1998.

V1. FISCAL AND ECONOMIC EFFECTS

The Conmm ssion expects the fiscal inpact of this Rule to be
mnimal. However, we invite all interested parties to comment on
the fiscal inpact and all other inplications of this proposed
rule.

Vil. SERVICE

The Adm nistrative Director shall send copies of this O der
and the attached rule to:

1. Al electric utilities in the State as well as the
| abor unions/collective bargaining agents representing their
enpl oyees;

2. Al l persons who have filed with the Comm ssion within
the past year a witten request for Notice of Rul enaking;

3. Al'l person listed on the Comm ssion’s |ist of person
who wi sh to receive notice of all electric restructuring
pr oceedi ngs;

4. Al'l person listed on the service list or who filed
comments in the Inquiry, Public Utilities Commission Inquiry iInto
utility Employee Transition Services and Benefits, Docket No.

97- 585;
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5. The Secretary of State for publication in accordance
wth 5 MRS A § 8053(5); and

6. Executive Director of the Legislative Council, state
House Station 115, Augusta, Maine 04333 (20 copies).

Accordi ngly, we
ORDER

1. That the Adm nistrative Director send copies of this
Order and the attached proposed rule to all the persons
|isted above and conpile a service list of all such
persons and any persons submtting witten comments on
t he proposed Rul e;

2. That the Adm nistrative Director send a copy this Oder
to the Secretary of State for publication in accordance
with 5 MR S.A 8§ 8053; and

3. That this Order wll also be posted on the Comm ssion’s
website, http://ww/ state.ne.us/npuc.

Dat ed at Augusta, this 7th day of April, 1998.

BY ORDER OF THE COW SSI ON

Dennis L. Keschl
Adm ni strative Director

COW SSI ONERS VOTI NG FOR: Wl ch
Nugent
Hunt



